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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
) EB DocketNo. 03-198

Section272(d)Biennial Audit of Qwest )
Communications International, Inc. )

)

COMMENTS OF AT&T CORP. ON QWEST’S SECTION 272
COMPLIANCE BIENNIAL AUDIT REPORT

Pursuantto the Commission’sPublicNotice in the above-entitledmatter,1AT&T Corp.

(“AT&T”) herebysubmitsits Commentson theReportofErnst & Young LLP (the “Auditor”),

filed on June10, 2004 in connectionwith thebiennialsection272 audit of the Qwestcompanies

(“Auditor’s Report”).

INTRODUCTION AND SUMMARY

The Audit Report identifies several violations of section 272. First, despite the

significantdeficienciesin the performancemetricsusedthat maskdiscriminatoryconduct,and

despite Qwest’s failure to report performancedata for ten of the twelve months of the

engagementperiodand, at times,deficienciesin its reportingor calculationof parity, theAudit

Reportshows that Qwest favoredits affiliates over thoseaffiliates’ competitors. Second,the

Audit Report demonstratesthat over forty percent of Qwest’s affiliate agreementswere not

timely posted on its website, the delays in many cases being years, not

SeePublic Notice, Qwest CommunicationsInternational, Inc. Section 272 Biennial Audit
Report,EB Docket03~198,(June29,2004).



months. Themostbenignexplanationfor this systemicfailure timely to postaffiliate agreements

on its website is the utter absenceof effective internal controls — training, monitoring and

discipline were concededlyinadequate. Third, the Audit Report shows that Qwest steered

customersto its long distanceservicedue again,to inadequateinternal controls. Finally, there

appearsto havebeena preferential transferof a switch by the Qwest BOC to its section272

affiliate, QwestCommunicationsCorporation(“QCC”), aswell aspreferentialrateschargedfor

variousservicesandfor leasedspace.

The Audit Reportalso fails to provide sufficient information to adequatelydetermine

whetherQwest hasviolated its other section 272 obligations, and if so, the extent of such

violations. Thus, Qwest’s ongoing accounting problemsmake it impossible to determine

whetherassetswerejointly ownedby the BOC and its section272 affiliate and whetherthe

“separatebooks and accounts” requirementwas satisfied,although the Auditor was able to

determinethat the section272 affiliate’s accountingrelating to an IRU wasnot in accordance

with GAAP. Insufficient responseswereprovidedby lendersto determinecompliancewith the

“no-recourse”obligation. Datawasalsounavailableto ascertaincompliancewith the imputation

obligation.

TheCommissionshould expeditiouslyand meaningfullypenalizethe Qwestmisconduct

uncoveredby theaudit. To theextentcompliancecannotbeascertainedbecausetherecordsare

no longer (or neverwere)available,Qwestshouldbe presumedto haveviolatedits obligations.

To the extent the dataareavailable,the Auditor oughtto be requiredto collect it and issuea

supplementalaudit report.
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ARGUMENT

I. THE AUDITOR’S REPORT DEMONSTRATES DISCRIMINATION FAVORING
THE SECTION 272 AFFILIATE

A. Even The Audit’s Deficient Performance MeasuresShow Discrimination In
Providing SpecialAccessServicesUsedTo Provide InterLATA Services

1. The PerformanceMetrics UsedWere Deficient.

Undersection272(e)(1),a BOC must “fulfill” all “requests”by competingcarriersfor

“exchangeaccess”and otherservicesunderthesametime standardsthatit providesto its section

272 affiliates. In interpretingthisvital nondiscriminationobligation, theCommissionconcluded

that “the term ‘requests’ should be interpretedbroadly” to include, at a minimum, “initial

installationrequests,subsequentrequestsfor improvement,upgradesor modificationsof service,

or repair and maintenanceof theseservices.” First Report and Order and Further Notice of

ProposedRulemaking,ImplementationofNon AccountingSafeguardsofSections271 and272

ofthe CommunicationsActof 1934, as amended,11 FCCRcd. 21905 (1996) (“Non-Accounting

SafeguardsOrder”) ¶ 239. For theseand any other “equivalentrequests,”the Commission’s

rulesrequirethat “the responsetime a BOCprovidesto unaffiliatedentitiesshouldbeno greater

than the responsetime it providesto itself or its affiliates.” Id. ¶ 240. Furthermore,“the BOC

must makeavailableto unaffiliated entitiesinformationregardingthe serviceintervalsin which

theBOCsprovideserviceto themselvesor theiraffiliates.” Id. ¶ 242.

Pursuantto theserules, a BOC must rely on well-definedmeasurementsto demonstrate

that its performancein fulfilling competitors’ “requests”is nondiscriminatory. Where robust

measurementsare used, the Commissionand other interestedpartiescan readily determine

whethera BOC’s affiliates areobtaining key inputs usedin providing long distance,suchas
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specialaccessservices,undermore favorableconditionsthan unaffihiatedcarriers.2 The Qwest

audit, however, used performancemetrics3 Qwest has proposed in the Special Access

proceeding4 and which AT&T and the Joint Competitive Industry Group (JCIG) have

demonstratedmaskdiscrimination.5

Thus, two of the three installation metrics exclude all non-standardrequests.Under

Qwest’s Service Interval Guide for AccessServices,6many servicerequestsmust have non-

standardintervals, and will thus be deemednon-standardrequestsand excluded from the

analysis. “Installation Interval” (OP-4) excludes“[o]rders with customerrequestedoriginal due

datesgreaterthanthe currentstandardinterval.”7 “Firm OrderConfirmation(FOCs) on Time”

metric (P0-5) excludes“individual casebasis(ICB) handlingbasedon quantitiesof lines ... or

2 SeeNon-AccountingSafeguardsOrder ¶ 243 (“If competitorscaneasily obtain dataabouta

BOC’s compliance with section 272(e)(1), this increases the likelihood that potential
discrimination can be detected and penalized; this, in turn, decreasesthe danger that
discriminationwill occurin the first place”).

~Auditor Report,Appendix A, AttachmentA-9.

~Exparte letter from CronanO’Connell, Qwest,to MarleneDortch, FCC, CC DocketNos. 96-

149, 01-321,WC DocketNo.02-112andEBDocketNo. 03-197(May20,2004).

~Exparte letter from Aryeh Friedman,AT&T, to MarleneDortch, FCC, Dkt Nos. 03-197,03-
198, 03-199, 03-200, 96-150, 96-149; and 02-112 (June 7, 2004) (“AT&T’s June 7, 2004
exparte”); exparteletter from Gil M. Strobelto MagalieSalas,CC DocketNo. 01-321(June28,
2004). Seealso, cx parte letter from A. RichardMetzger,Jr. to Magalie Salas, CC Docket
No. 01-321 (Jan. 22, 2002) (attachingJCIG Proposal, “ILEC PerformanceMeasurements&
Standardsin theOrdering,Provisioning,andMaintenance& Repairof SpecialAccessService”).
The JCIGmetricsarethe performancemetricsthat shouldbe usedin the section272 audit for
specialaccess.

6 Serviceorder intervalsare found in the ServiceInterval Guide for AccessServiceslocatedon

Qwest’s website, http://www.guest.com/wholesale/guides/sig/index.html.Seecx parte letter
from CronanO’Connell, Qwest, to Marlene Dortch, FCC, CC DocketNos. 96-149, 01-321,
WC DocketNo. 02-112and EB DocketNo. 03-197 (August 19, 2004)(“Qwest’s August 19
exparte”) at 7.

~AttachmentA-9 at 2.
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for service/requeststypesdeemedto be projects.”8 Yet the“standardinterval” for “Facilities Not

In Place”is, in all cases,“ICB,”9 asis any requestfor morethana specifiedminimumnumberof

linesevenwhenfacilitiesarein place(e.g. 4 ormoreDS3 lines).’0

In addition, two installation metrics measurecompliancein terms of designatedand

arbitrary “intervals” maskingdiscriminationwithin, and outside of, those intervals. Qwest’s

“Firm OrderConfirmation(FOC5) on Time” metric(P0-5)reportsonly the percentageof FOCs

that areprovidedto IXCs within oneoftwo FOC intervals (3 businessdaysfor “DSO, DS1,DS3

& Higher,” and five businessdaysfor FeatureGroupD) that areunreasonableand that mask

discriminationboth within and outsidethose intervals.” Qwest’s “Timely IXC Initiated PlC

ChangeRequests”metric (PC-i), only measures“the percentageof IXC initiated PlC change

requestscompletedwithin” one of two specified intervals: one day (PC-lA — simple) or three

days(PC-lB — complex).’2 This is not themetric mandatedby theGeneralStandardProcedures

8Id at3.

~ Seealso, Qwest’s August 19 cx parte at 8: “If facilities arenot available to completethe
Design,the orderfollows theDelayedOrderprocess.A ReadyFor Service(RFS) datefor the
requiredfacility is determinedby Network. The RFS date+ standardinterval is thenFOC’d to
thecustomer.”

10 The standardinstallation interval is itself relatively long, with 9 daysfor DS-l service,7-9

days for DS-3 service and for FGD service(new installations) 14+ days. Qwest’s Service

Interval Guidefor AccessServicesat 9-11, 16-17.

11 AttachmentA-9 at 3. As shownin AT&T’ s June7, 2004cxparte at 6-7 theseFOC intervals
are unreasonablylong (“Experienceand prior audit datademonstratesthat a reasonableFOC
interval would be 24 hoursfor FGD, DSO and DS 1 and 72 hours for DS3 service”); see also,
exparteletter from Brian Benison,SBC to MarleneH. Dortch, FCC, WC DocketNo. 02-112
and CC DocketNo. 01-321(August 19, 2004)at 4 (FOC intervalsof 24 hoursfor DSO/DSi and
72 hoursfor DS3). Note thattheFOC is issuedto thecustomer“[u]pon successfulcompletionof
theAssignlDesign”andafter“the ServiceOrderProcessor(SOP) ... electronicallynotifljesj the
Work ForceAdministration(WFA) system”andbeforeinstallation,testingandturn-up. Qwest’s
August 19 cxparteat 10-12.

12 AttachmentA-9 at4.
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which looked only at a “24 hour” interval regardlessof simplicity or complexity.’3 The

unilaterallysubstitutedmetricwith its threedayintervalmasksdiscriminationwithin andoutside

that longer interval. In addition, leavingthe classificationof “simple” and “complex” to the

discretionoftheBOC furtherallows for themaskingofdiscriminatoryconduct.

Finally, the exclusionof “Trouble reportscodedto troublecodesfor CarrierAction” for

all threerepairmetricsallows for unduecodingdiscretionby the BOC for all the repair-related

metrics,maskingpotentialdiscrimination.’4 Qwestsimilarly reportsthat“[t]he repairclock may

be stoppedfor customercausedreasons”without specifyingwhatqualifies as“customercaused

reasons.”15

2. The Audit Report Shows Statistically Significant Evidence of
Discrimination Even For The Very Limited Time For Which Data
Were Reported.

The Audit Report is patently deficient in reporting the performancemetrics data,

reporting only two monthsof dataalthough, at leastfor the largercustomers,datamight be

availablefor all twelve monthsofthe engagementperiod;and at times, miscalculatingparityor

failing to provide parity scoreswhen they could have beenprovided. Even with these

deficiencies, the datashows statistically significant discrimination for at leastthree metrics,

“AverageInstallationIntervals,” “% PlC ChangeRequestedw/in 24 hours”and “MeanTime to

Restore.”

13 General StandardProceduresfor Biennial Audits Required Under Section 272 of the
CommunicationsAct of1934, AsAmendedFinal Procedures,June8, 2004 (“GeneralStandard
Procedures”)QwestAudit Report,AppendixB at 51, which proposed“% PlC changeRequests
Met (processedwithin 24 hours).

‘4Id. at 5-7.

15 Qwest’sAugust 19 exparteat 17.
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First, for everymetricexceptfor the PlC changemetric,dataarereportedonly for the last

two monthsof the engagementperiod. The Audit Reportassertsthat the section272 affiliate

QCC only beganreportingexchangeaccessperformancemetrics in November2003whenQCC

beganpurchasingexchangeaccessfor theprovision of interLATA long distanceservice. Before

that time, Qwestprovidedvoice long distanceservicesthroughQwestLD Corp. (“QLDC”) by

resaleto consumerand small businesscustomersin the stateswhere it hadreceivedsection271

authorization.’6 Thus no dataare provided (except for PlC changes)for ten of the audited

months for servicesprovided by Qwest to any of its customers,including any of its larger

(mediumto enterprise)customerswho may havebeenprovisioneddirectly ratherthanthrough

resale.

Second,asshownby the attachedDeclarationof statisticianDr. RobertBell,’7 thetabled

parity scoresfor proportionsmiss many instancesof statisticallysignificant disparities. There

are two reasons: caseswhereparity scoresare not computedat all and caseswherethey are

computedincorrectly. Bell Dccl. ¶ 718 Nor can an independentreviewer make a correct

calculation for the interval measures(“Average Installation Interval” and “Mean Time to

Restore”) becausecritical data, including the “standard deviation,” are not provided. Bell

Dee!. ¶ 14.

16 QwestAudit Report,AppendixA, ObjectiveVIII, Procedure4 at37.

17 Attachment1 hereto.

18 The methodologywas disclosedby Qwest in the cx parte letter from CronanO’Connell,

Qwest,to MarleneDortch, FCC, CC DocketNos. 96-149,01-321,WC DocketNo. 02-112and
EB DocketNo. 03-197(May 20, 2004) (“Qwest’s May 20 cx parte”) “RegulatoryReporting,
272 ServicePerformanceMeasurements,272 Statistical Methodology, 8 January2004. This
referenceis ambiguousas to whether the critical value is always 1.645 or might be higher.
Bell Decl. ¶ 6.
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Evenwith thesefatal deficiencies,the datashow discriminationin favor of the section

272 affiliate. Evenwith only two monthsofdatafor “Average” InstallationInterval (OP-4)“the

pattern of resultsacrossthe region providessubstantialevidenceof longer intervals for non-

affiliated carriers than for the section272 affiliate for eachof DSO, DS1, and DS3.” Bell

Dccl. ¶ 15.

Therewas also evidenceof discriminationwith respectto therepairmetric “Mean Time

to Restore.” Bell Dccl. ¶ 19. Disparitieswere statisticallysignificant for bothmonthsin Iowa

andNebraskaandfor onemonthin NorthDakota. Id.

Therewas also clearevidenceof discriminationin PlC changes. In both Wyoming and

NorthDakota,therewasa strong,statisticallysignificantpatternofpoorerperformancefor non-

affiliates that for section272 affiliates. Non-affiliates facedhigherproportionsof misses in

almosteverymonth,andaggregateresultsshowedthatthe overall differenceswerestatistically

significant. Bell Dccl. ¶ 9. In Wyoming, althoughthe Qwest-suppliedparity scoresonly

indicatedstatisticalsignificancefor threemonths,thedifferenceswerestatisticallysignificantfor

a total of sevenmonths, and acrossall 12 months, the proportion of missed (requestsnot

processedwithin 24 hours) was four times higher for non affiliates. Bell Dccl. ¶ 10.

DiscriminatorytreatmentwasalsoevidentinNorthDakotain 10 of 12 months. Bell Dccl. ¶ 11.

Qwestprofferedthree“root causes”for the concededPlC discrimination.’9 The first two

relatedto thedownstreamprovisioningsystem(s)which “were notcapturingall portedtelephone

information ... due to incorrectinformation on the serviceorder,” and “[one system] wasnot

beingupdatedfor all switch genericchanges,exchangekey and CLLI codeupdates.”2°Qwest

‘~QwestAudit Report,AppendixA, ObjectiveVIII, Procedure5 at3 8-39.
20Id at 38.
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assertedthatthe latterwascorrectedin September,2003. Thethird causewas“[h]umanerror.”21

Therewasno indicationto whatextenteachfactoraccountedfor thepreferentialtreatmentof the

section272 affiliate, or why thesethree factors seemedto have more heavily affectednon-

affiliated carriers.22

B. OwestHas Improperly SteeredCallers To The Section272 Affiliate

Qwest failed to comply with the section 272(c)(1) requirementthat a BOC’s sales

representativesmust inform new customersthat, in addition to the BOC‘ s affiliates, other

carriersprovide long distanceservices.23 For seventeenpercent(17%) ofthe randomlyselected

calls (19/114) the QwestcustomerservicerepresentativemarketedQwestlong distanceservices

but did not inform thecustomerof his/herright to choosea long distancecarrier.24 Qwest,in its

response,concedesa problem exists and identifies the corrective action which it has taken.

Thus, the initial training was “updated [after the audit] to reinforce 272 scripting

requirements.”25Newmonitoringprocedureswereput in place,but theywerelimited to havinga

21 Id. at 39.

22 Qwest also did not beginposting intervalsasthey committedto do in the 271 proceedings,

until 2004. Id, Procedure6 at 40, citing thecommitmentsat note30.

23 ~ U.S.C. § 272(c)(l). As the Commissionhas explained,section272(c) establishesan

“unqualified prohibition againstdiscriminationby a BOC in its dealingswith its section272
affiliate and unaffiliated entities.” Non-AccountingSafeguardsOrder ¶ 197. This anti-
discriminationduty is to be appliedusinga “stringentstandard.”Id.

24 QwestAudit Report,AppendixA, ObjectiveVII, Procedure6 at 29.

25 Qwest’sResponseto theAuditor’s Report,AppendixC at 8. It is interestingto notethat, on

theonehand,centerrepresentativesat Qwcst’sBusiness,butnot its ConsumerCall Centerswere
required to sign an “AcknowledgementForm” at the end of their initial training courseto
confirm theyunderstoodtheSection272 requirementsandwhatactionstheymusttaketo remain
compliant while, on the otherhand, intermittentsection272 compliancereminderswere sentto
consumer, but not business,call representatives. Qwest Audit Report, Appendix A,
ObjectiveVII, Procedure8, at 31 andTable 1.
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newly createdQuality AssuranceGroup on the consumerside, and RandomRemoteObservers

on the small businessside, monitor 10 callsper salescentereachmonth — a far too small of a

sampleto beconsideredsufficient. Finally, new disciplinaryprocedureswere also adoptedbut

they too were limited — only salesrepresentativesunfortunateenoughto have been caught

committing violations on the tenmonthly sampledcalls could be disciplined. Qwest’s claims

that “steering” by its calling centerrepresentativesdeclinedaftertheengagementperiod (in the

first four monthsof 2004)but that wasnotverified by theAuditor oranyotherindependentthird

party observer,doesnot excuseviolationsduring the audit period,andin any event,still shows

an unacceptablelevel of improper steering(e.g. showingnon-compliancein over half of its

ConsumerSalesCenterin February2004 — with only 70% complianceat its salescenter in

Denver— andshowingnon-complianceat all threeofits BusinessSalesCenterfor that month).26

C. Other EvidenceOf Discrimination Prohibited By Section272(c)(1)

The Auditor identifiedtwo instanceswherethe affiliate may havereceiveda preferential

ratefor a servicealso providedto anunaffiliatedcarrierin violation of272(c)(1).

First, the Auditor found a preferentialratechargedto the section272 affiliate for at least

two servicesin Wyoming. Thefirst involved arateelementpricedto the section272 affiliate at

or up to one-halfofwhatnon-affiliatedcarrierswerecharged.27Thesecondinvolved billing and

26 Therewere also the additional violations identified in the QwestAudit Report,Appendix A

at48 (“Additional Disclosures”),andthesubjectofthe May7, 2003 andMay 28, 2004Consent
Decrees.

27 QwestAudit Report,Appendix A, AttachmentA-7, Line 2. The Auditor, comparingthree

USOCsby classof servicebilled to thesection272 affiliate andunaffiliated entitiesreportedthat
for oneUSOCthechargewas$6.21/unitfor 4 units,while one non-affiliatedcarrierwascharged
$12.45and 760 Customerswere billed in a rangeof $(4.13)to $12.44. The USOC was “SBG,
MiscellaneousCharges,SpecialBilling Arrangements,Changeof Responsibility.” The Auditor
should havedisclosedhow manynon-affiliated carrierswere billed more than the section272
affiliate.
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collectionsservices,which not only affectedchargesin Wyoming in September2003,28but also

other states(Idaho, Arizona, Oregonand North Dakota) betweenJuneand September2003.

Non-affiliatedcarrierswerealso apparentlychargeda higher ratethan the section272 affiliate

for spaceandfurniturerental.29

Second,in a comparisonof ratesbilled in a sampleusing sevenIXCs in December,2003

theAuditor found465 differencesin ratesbilled, 70%(321)in favorofthe section272 affiliate30

in violation of section272(e)(2)’srequirementthat BOCs may not discriminatewith respectto

the provision of facilities, services,or informationconcerningexchangeaccess.31 The Auditor

noted Qwest’s explanationsincluded varying percent of interstateusage(“PIU”),32 “shared

28 Id., AttachmentA-8, Lines3-4, 10-13,and28-30.

29 Id. at Lines 44-46($28.00ratherthan$26.86sq.ft./ycarin 1/03,7/03 and9/03).

30 TheAuditor usedarandomsampleof 114 uniqueUSOCsbilled to thesection272 affiliatesby

state and class of service and eight “judgmentally selected” interexchangecarriers. The
differencesvary but for manyit is very significant.Seee.g.,Line 83 (272affiliate: $28.00,non-
affiliate: $280.75)seealso Line 84 272 affiliate: $28.00,non-affiliate:$136.66);Lines 146-149
(272 affiliate: $0.47, non-affiliate: between$103.11 and$128.34);Lines 151-153(272 affiliate:
$0.21, non-affiliate: between$84.71 and $137.65);Lines 234-239(272 affiliate: $25.07, non-
affiliate: between$147.07 and $663.88);see also, Lines 163-164(272 affiliate: $64.68, non-
affiliate: between$167.82and $376.57);andLines 168-172(272affiliate: $113.30,non-affiliate:
between$188.29and$356.11).QwestAudit Report,Appendix A, ObjectiveIX, Procedure2 at
41-42andAttachmentA-l2.

31 ~ U.S.C. § 272(e)(2).

32 Thatis the amountoftraffic a carrier’snetworkwill transportacrossstateboundaries.Based

on thePIU, eachcircuit for eachcustomeris billed at either theFCCTariff 1 or theappropriate
stateaccesstariff. ThePIU canrangefrom 100%interstateto 0%interstateandeachchangein
percentagewill causea differentamountfor that USOC for that particularcircuit. This did not
apply to USOC REB3X. Qwestclaimsthat the actualratefor REB3X USOCswas $0.04 and
was consistentamongcustomers. AttachmentA-12, Lines 95-106shows otherwise(showing
nonaffihiatedcarrierspayinganywherebetween$1.32and$176.04in MN while the272 affiliate
was charged$ .24 and between$4.44 and $205.16 in CO while the 272 affiliate wascharged
$13.16). As explainedby Qwest, the .04 charge“was not apparentin the testingbecausethe
quantitiesprovided to the “practitioner” for this USOC were from the journals table, which
stores a default quantity of “one” for eachchargeentry. The actual quantity is used in
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use,”33that certainUSOCsaretied to otherUSOCs,andthat the combinationdrivesthe amount

billed.34 Even if correct(and this doesnot appearto have beenverified by the Auditor), the

Auditor did not determinewhetherthesefactorsfully explainedthedifferential.

D. The Audit Report Could Not Establish Compliance With the Imputation
Obligation

Under section 272(e)(3) the BOCs are required to impute accesscosts for each

identifiableserviceoffering.35 Here the Auditor found no substantiationfor the imputedcosts

for two unregulatedservices: E-911 (as an information service) and National Directory

Assistance(“NDA”) services.

Therewere problemswith the imputationof access,switching and transportfor E911

service. Qwestrepresentedthat the ratesusedin the calculationof amountsimputedfor E911

servicewere basedon an Official CommunicationsServices(“OCS”) cost study performedin

1999. WhentheAuditor askedfor the tariff ratesusedin this study, Qwestwasableto provide

support for only one of the tariff ratesused. The Auditor randomlyselected100 unique

USOC/statecombinationsand comparedtheratesusedin theOCScoststudy to thecurrenttariff

ratepostedon the Qwestwebsite. For 61%of therates,the USOCsusedin theOCS coststudy

calculatingthe billed amountbut it is not passedto journal recordsand thereforewas not on
file.” QwestAudit Report,AppendixA, ObjectiveIX, Procedure2 at4 1-42. TheAuditor ought
to be allowedto verify this assertion.

~ This factor apportionsor reducesa transportfacility basedon the numberof channelsbeing
utilized for SwitchedAccess.Again, this did not applyto USOCREB3X. Id. at42.

~ Other explanations,primarily for the negativeamountsincludenegativeamountsfor monthly
recurringchargesthat arethe resultof rebills andthatthe QwestBOC bills for servicesa month
in advance. Whena customerdisconnectsserviceor a circuit, a fractionalcredit (which appears
asa negativeamount)is generatedfor thedaysalreadybilled butunused.Id. at42.

~ 47 U.S.C. § 272(e)(3)(requiresthat BOCs may not discriminatewith respectto the amount
chargedor imputedfor accessto telephoneexchangeandexchangeaccess).
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werenot availableon the website.36 For 20%, the ratepublishedon the websitewasdifferent

from therateusedin theOCS coststudy.37

For National DirectoryAssistance,the amountsimputedwere also basedon a 1999 cost

study. Thetotal expensesin this study“includedquotesfrom unaffiliated entitiesfor interLATA

facilities, however the Qwest BOC could not provide supporting documentationfor these

quotes.”38

TheAuditor furtherreportedthat thesection272 affiliate paidthe BOC over $23.7million

morethan it wasbilled, andover$22.6million morethanthe section272 affiliate recordedasan

expense,for local exchangeaccessand exchangeaccessservicesprovidedby the BOC to the

affiliate during theone yearengagementperiod.39 Theexplanationprofferedby thesection272

affiliate, that “amountspaidincludeservicesin additionto local exchangeand exchangeaccess,

such as usagecharges,operator services,directory assistance,taxes and surcharges”and

includeddisputedamounts,wasneitherverified by the Auditor nordeterminedto fully explain

the $22-23million difference.

II. THE AUDITOR’S REPORT ESTABLISHES PERVASIVE VIOLATIONS OF
THE AFFILIATE TRANSACTION RULES
A. Forty PercentOf The Affiliated AgreementsWere Not PostedOn Time, The

DelaysOften YearsAfter The AgreementsWere Executed

Section272(b)(5)requiresan interLATA affiliate to “conduct all transactionswith the

Bell operating companyof which it is an affiliate on an arm’s length basis with any such

36 QwestAudit Report,AppendixA, ObjectiveX, Procedure2 at 45.

~ Id. at44, SeealsoAttachmentA-13.

38Id. at 45.

~ Id., Procedure3 andTable4
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transactionsreducedto writing and availablefor public inspection.” 47 U.S.C. § 272(b)(5). This

includesthe obligationthat the interLATA affiliate must post the terms and conditions of the

transactionon the company’shome pageon the Internet within 10 daysof the transaction.

ImplementationOf The TelecommunicationsAct Of1996: AccountingSafeguardsUnder The

TelecommunicationsActOf 1996CC DocketNo. 96-15011 FCC Rcd. 17539, 17593-94(1996)

(“AccountingSafeguardOrder”).

Qwestsystematicallyviolatedthis requirement. TheAudit Reportdisclosedthat 33 out

of a randomsampleof 80 affiliatedagreements,or41%,werepostedon thewebsitemonths,and

often years, after their effective date.4° Nineteen additional agreementswere voluntarily

disclosedby Qwest,4’ for a total of 52. Onequarterofthosewebpostingviolations(13/52)were

in excessof oneyear— indeedmanywereovertwo or eventhreeyears.42

Qwestattemptsto dilute the percentageof late-postedaffiliate agreementsby addingthe

self-reportedviolations to the late-postedagreementsidentified by the Auditor in the random

sampleandthenarguingthatthepercentageoflate-postedagreementsshouldbecalculatedusing

40 QwestAudit Report,revisedp. 16 appendedto Letter from DeenaMcKinncy, Ernst& Young
to MarleneH. Dortch,FCC,EB DocketNo. 03-198(July 8, 2004)(“July 8, 2004ErrataFiling”).

41 QwestAudit Report,AppendixA, AttachmentA-S.

42 Theyinclude: (i) AttachmentA-5, Line 23; (ii) AttachmentA-4, Line 26; (iii) AttachmentA-

4, Line 11/AttachmentA-5, Line 16 (in someinstancesthe sameagreementwas identified in
bothAttachmentA-4, by theAuditor in therandomsample,andAttachmentA-5, self-identified
by Qwest);(iv)-(v) AttachmentA-4, Line 16, AttachmentA-4, Line 18/AttachmentA-5, Line 13
(Qwest classifies 16 and 18 as one arrangementbecausethe amendmentnoted in Line 16
“supplements”the amendmentin Line 18; yet eachamendmentshouldbepostedandthe failure
to do so in a timely mannershould be considereda separateviolation); (vi) AttachmentA-4,
Line2/Attachment A-5, Line 17; (vii) AttachmentA-4, Line 33; (viii) Attachment A-4,
Line 29/AttachmentA-5, Line 15; (ix) AttachmentA-5, Line 1; (x) AttachmentA-S, Line 2;
(xi) AttachmentA-5, Line 25; (xii) AttachmentA-4, Line 31/AttachmentA-S, Line 27; and
(xiii) AttachmentA-4, Line 9.
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this sum as a percentageof the total universeof all Internetsection272 transactions/posting.43

Qwest’s argumentis invalid for at leasttwo reasons. First, Qwest misstates,and therefore

overstatesthe sizeof, the universe. The universefrom which the samplewas takenwas not

“458 Internetsection272 transactions/posting”but rather147 affiliate agreements.44Secondand

more fundamentally,one cannotlegitimately add to the violationsfound in the randomsample

takenby theAuditor, theviolationsself-identifiedby thepartybeingaudited,andthenconclude

that all theviolationsin theentire universehavebeenidentified. Only if theAuditor hadlooked

at all the agreementsand then identified only 52 violations would sucha calculation be

appropriate. In anyevent,randomsamplingwould posit that slightly over40%of the universe

of 147 agreements(or 59 agreements)would havebeenpostedlate. The self-identificationof 19

additional agreements,for a total of 52 late-postedagreementsidentified to date, is not

inconsistentwith thestatisticalprinciple thatthe40%randomsampleresultsaregeneralizableto

the universe.

1. Services Under Twenty Percent Of The Late-Posted Agreements
Were Provisioned Even Before The Written Affiliate Agreements
Were In Effect.

The Auditor identified nine affiliate agreements(9/33 or 20%) in which serviceswere

provisionedmonths,if notyears,beforethewrittenaffiliate agreementwasin place. Two-thirds

(6/9) werenot executeduntil afterQwestreceivedSection271 approval.45

Theviolations includedthreeagreementsinvolving servicesprovidedby the section272

affiliate (QCC) to the BOC (QC). Two were not executedand/orposteduntil after Qwest

~ Qwest’sResponse,AppendixC at 3.

~ QwestAudit Report,AppendixA, ObjectiveV/VI, Procedure4 at 15.

‘~QwestAudit Report,AppendixA, ObjectiveV/VI, Procedure4 at 16, AttachmentA-3.
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receivedsection271 authority, including one executedeight monthsafter serviceswere first

provisioned (and not posted on the website for an additional 17 days),46 and a secondnot

executeduntil a yearafter servicewas first provisioned(and not postedto the websiteuntil

possiblya yearlater).47 Thethird agreementwasnot executedandpostedon thewebsiteuntil a

yearandfour monthsafterserviceswerefirst provisioned.48

Theviolationsidentifiedby theAuditor alsoincludedsix agreementswheretheBOC(QC)

providedservicesto the section272 affiliate (QCC), with four (or two thirds) not executedor

posteduntil after Qwcsthadreceivedsection271 authority. Two of thesearrangementsdated

backto whenQCC “becamea section272 affiliate,” in March 200~ with one agreementnot

effective until two yearsand four monthsafter the serviceswere first provisioned50and not

46 “Amendment 1 to Leaseof EquipmentSpaceand PowerTask Order” a leaseof collocated

equipmentspaceand power. Service was first provisionedon November 1, 2002 but the
agreementwasnot executeduntil June30, 2003, AttachmentA-3, Line 8; it waspostedon the
websiteJuly 17, 2003,AttachmentA-4, Line 25.

~ “Useof Internally DevelopedSoftwareTaskOrder” an c-siteserviceagreement.Servicewas
first provided on June 1, 2001 but the agreementwas not executeduntil May 31, 2002,
AttachmentA-3, Line 9, andnot postedto thewebsiteuntil eitherJune4, 2002(AttachmentA-5,
Line 7) or June4, 2003 (AttachmentA-4, Line 26). Qwest itself classifiesthis as a post-
Section271 violation,Qwest’sResponse,AppendixC, Attachment1 at 3.

48 “Amendment1 to TaskOrder— Audio Conferencing.” Servicewas first providedon July 1,

2000but theAgreementnot effectiveuntil November14, 2001,AttachmentA-3, Line 3. It was
postedeitheron that day, AttachmentA-4, Line 9, or Qwestnow claims,two weeksbeforethe
effectivedate,November1, Qwcst’sResponse,AppendixC, Attachment1 at 1, althoughwhy it
wouldbepostedbeforetheagreementwasexecutedis unclear.

~ AttachmentA-3. Line 6 (bothfirst provisionedonMarch 1, 2001),althoughQwestelsewhere
states that QCC was held out as a section 272 affiliate on or about March 26, 2001,
AttachmentA-4, Line 23.

50 “Amendmentto theBilling andCollectionsServicesAgreement”involving IT developmental

services,effective on July 1, 2003, two years and four monthsafter the serviceswere first

provisioned.AttachmentA-3, Line S.
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postedfor an additional 10-13 days.5’ ThesecondMarch 2001 agreement(and an amendment

thereto)wasnot effectiveor postedon thewebsiteuntil almosttwo yearsafterserviceswerefirst

provisioned.52 A third agreementwas also not executedor posteduntil almosttwo years after

serviceswerefirst provisioned,53anda fourth wasnot executeduntil nine monthsafterservices

werefirst provisioned(it took another17 daysafterthat beforetheagreementwaspostedon the

website).54 Neither of the two arrangementsposted before Qwest received section 271

authorizationwereexecutedand/orposteduntil approximatelytwo monthsafterservicewasfirst

provisioned.~

~‘ This agreementwasnotpostedon thewebsiteuntil eitherJuly 11, AttachmentA-5, Line 16, or
July 14,2003,AttachmentA-4, Line 11.

52 “DataNetwork TroubleManagementCall TransferServiceWork Order” andAmendment#1

thereto. Neitherwasposteduntil February7, 2003. AttachmentA-3, Line 6; AttachmentA-4,
Lines 16 and 18, andAttachmentA-5, Line 13.

~ “Use ofVoice SwitchingEquipment.” Servicewasfirst providedon November9, 2001 but
theagreementwasnot effectiveuntil August6, 2003,AttachmentA-3, Line 1. It wasnotposted
on thewebsiteuntil August 14, 2003,AttachmentA-4, Line 2; AttachmentA-S, Line 17.

~‘ “Amendment20 to Work Order— FinanceServices”involving the provisioningof out-of-
region cashmanagementfunctions. Servicewas first provisionedon August 1, 2002, but the
agreementwasnot in placeuntil March 1, 2003, AttachmentA-3, Line 2. It wasnot postedon
thewebsiteuntil March 18, 2003AttachmentA-4, Line 3/AttachmentA-5, Line 14.

~ Thetwo agreementswere: (i) “Billing and CollectionsServicesAgreement,”with servicefirst
provided on September1, 2001, although the agreementwas not signed and final until
October30, 2001, Attachment A-3, Line 4, and not posted until November 8, 2001,
AttachmentA-4, Line 10; (ii) “Global BusinessAccountsGeneralSupport Services”an out-of-
region service order processingagreement,first provisioned on August 1, 2002, but the
Agreementwasnot executeduntil September13, 2002, AttachmentA-3, Line 7, andnot posted
until October3, 2002, AttachmentA-4, Line 21.
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2. Four Of The Late-PostedAgreementsWere Only PostedIn February
2004,After The EngagementPeriod.

Three agreementswere filed one day before, and one just over a week before, the

Auditor’s “testingdateof February14, 2004.” 56 Thethreeagreementspostedon February13,

2004, involved servicesprovidedby the BOC to the section272 affiliate and were postedon

Qwest’swebsite3-6 monthsaftertheywere effective.57 Thefourth agreement,which involved

the provisioning by the section272 affiliate to the BOC, waspostedon Qwest’swebsiteon

February5, 2004,a yearandahalf aftertheagreementwaseffective.58

3. Almost Two-Thirds Of The Agreements In The Random Sample
Found To Have Been Posted Late And An Additional Four
Agreements Self-Reported By Qwest Were Posted In 2003, During
The Engagement Period And after Qwest Received Section 271
Approval.

In additionto the four agreementsnot posteduntil 2004, twentyagreements59identified

in therandomsampleandfouradditionalagreementsself-identifiedby Qwest6°werenotposted

until 2003 andafter Qwestreceivedsection271 authorization.

Five of thesetwenty-four2003 late-postedaffiliate agreementsinvolved the section272

affiliate providing servicesto the BOC. Two of theseagreementswere, as notedabove,not

56 QwestAudit Report,AppendixA, ObjectiveV/VI, Procedure5 at 16.

~ This includesone postedsix monthslate (“Local ServiceProviderIdentificationInformation”
betweenQC and QLDC, effectiveAugust 3, 2003, AttachmentA-S, Line 31); anotherposted
five monthslate (“Useof Customerlists” betweenQC andQLDC, effectiveSeptember3, 2003,
AttachmentA-5, Line 32); and a third postedthreemonthslate (“Account DataVerification”
providedby QCto QCCeffectiveNovember3, 2003,AttachmentA-5, Line 20).

58 “Amendment4 to Task Order— InterlataSvcsfor OCS” providedby QCC to QC, effective

August2, 2002 (AttachmentA-5, Line 23).

~ AttachmentA-4, Lines 1-4, 11-16, 18 (assumingthis is independentof 16), 20, 22, 25-27,29-
30 and32-33.

60 AttachmentA-S. Lines 19,26, and29-30.
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evenexecuted,let alonepostedon the website,until monthsor year(s)after servicewas first

provisioned.6’ Two other agreementswere postedthree62to four months63late. The fifth

agreementinvolved servicesprovidedby QLDC to QC64althoughQLDCrepresentedthat it did

notprovideany servicesto QCduring this time frame.65

Nineteen other agreementsinvolved the BOC providing servicesto the section 272

affiliates QCC (althoughQCCrepresentedthat it only startedoffering or provisioningin-region

interLATA serviceson November3, 2003)andQLDC. Almost a third (6/19) ofthesenineteen

agreements,all with QCC, involved delaysof almost two to over threeyearsin posting. This

includedthe four agreementsidentified abovewhereserviceswereprovisionedevenbeforethe

agreementswere in effect with posting delaysof approximatelytwo years.66 The two other

agreementssimilarly involved postingdelaysof approximatelytwo to overthreeyears.67 Other

61 Seetextaccompanyingnotes46 and47 supra.

62 AttachmentA-4, Line 27 (Amendment6 to TaskOrder — Saleof Sparc Inventory, effective

November10, 2002butnotposteduntil February3, 2003).

63 AttachmentA-5, Line 19 (“Task Order— Reports” QCCMRC report with QCC information

usedby QC wholesale). Agreementeffective June4, 2003 but not posteduntil October31,
2003.

64 “Data Information RequestTask Order” AttachmentA-4, Line 12, provided September4,

2003 butnotposteduntil September15, 2003.

65 QwestAudit Report,ObjectiveV/VI, Procedure7, AppendixA at 19 (“QLDC representedthat

it did notprovideany servicesto theQwcstBOC duringtheAudit TestPeriod”). TheAudit Test
Period was from January 2, 2003 through September30, 2003. Qwcst Audit Report,
AppendixAat4,n.11.

66 Seetext accompanyingnotes49 to 54 supra.

67 “Trouble Ticket Status for ATM/Frame Relay,” Attachment A-4, Line 33 (effective

September11, 2001 but not posted until August 28, 2003) and “One Way Select Service
Agreement”AttachmentA-4, Line 29/AttachmentA-S. Line 15 (effectiveApril 20, 2000but not
posteduntil July 9, 2003).
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post-section271 authorization web posting violations covered a broad range of services,

including finance services,68Information Technologies services,69Network Services7°and

ConsumerMarkets Joint Marketing,7’ with most postedtwo to over sevenmonths after the

effectivedateoftheagreement.

4. The Pre-EngagementPeriod Violations Are Relevant; Many Were
Posted Over A Year Late; The Others Were, For The Most Part,
PostedMonths After The AgreementWas Effective.

There were twenty-five pre-engagementviolations identified in the Audit Report.72 The

randomsampleidentifiedten violationswherethe agreementwasnot posteduntil betweenJuly

andDecember,2002, aroundthedatesVerizonfiled its section271 applications.73Threeother

68 This includes three amendmentsto Work Order — Finance Services (QC to QCC):

(i) Amendment19, AttachmentA-4, Line 20; (ii) Amendment20, AttachmentA-4, Line 3; and
(iii) Amendment24, AttachmentA-4, Line 4 (almost two months),and two amendmentsto
Work Order — FinanceServices(QC to QLDC): (i) Amendment3, AttachmentA-4, Line 32
(over 1 month) and(ii) Amendment4, AttachmentA-4, Line 13/AttachmentA-S. Line 24 (over
2 months).

69 This includes: (i) Information Technologies Services Work Order, QC to QCC,

AttachmentA-4, Line22/AttachmentA-5, Line 22 (3 months);(ii) Amendment2 to Work Order
— InformationTechnologiesServices,QC to QLDC, AttachmentA-4, Line 14/AttachmentA-S,
Line 28 (7 months);andAmendment3 to InformationTechnologiesServicesWork Order,QCto
QLDC: AttachmentA-4, Line 15 (almost 1 month).

70 AttachmentA-4, Line 1/AttachmentA-S, Line 18 (almost2 months).

71 AttachmentA-S, Line 26. The other agreementsincluded: (i) “Printing and Processing,”

AttachmentA-S, Line 30 (over 2 months); (ii) Trouble ManagementCall Transfer Service
(Amendment# 1), AttachmentA-4, Line 30 (almost2 months);and(iii) InformationalServices,
AttachmentA-5, Line29 (almost 7 months).

72 AttachmentA-4, Lines 5-10, 17, 19, 21, 23-24,28 and 31, AttachmentA-5, Lines 1-5, 8-12,

21 and25.

‘~ Onein July 2002 (AttachmentA-4 Line 24), andthreeeachin the monthsof September2002
(AttachmentA-4 Lines 6, 8 and 21); October2002 (AttachmentA-4 Lines 17, 19 and 28); and
December2002(AttachmentA-4 Lines5, 7 and31). On June13, 2002,QwestCommunications
InternationalInc.(”QCII”) filed section271 multi-stateapplicationsfor authorizationto provide
in-region, interLATA servicein Colorado,Idaho, Iowa, Nebraska,and NorthDakota (“Qwest
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agreementsin therandomsamplewerepostedin 200~ An additionaltwelveagreementswere

self-identifiedby Qwest,half betweenAugustandDecember2002; only one waspostedat the

end of 2001.~~

Five ofthe agreementsinvolved postingdelays in excessof one year. This includedthe

one instance noted above where service was provided a year and four months before the

agreementwas even executed.76 It also included two Information TechnologiesServices

agreements,oneprovidedby theBOC (QC) to the section272 affiliate (QCC)andthe otherby

QCC to QC,77 and two otherapparentlyrelatedbilling and collection amendmentsnot posted

until one yearandninemonthsafterthe agreementwaseffective.78

I”); and on July 12, 2002, for Montana,Utah, Washington,and Wyoming (“Qwest II”), both
ultimately withdrawn. QCII again filed at the end of September,2002 for all nine states,
Application by Qwest CommunicationsInternational, Inc. for Authorization to Provide In-
Region,InterLATA Servicesin theStatesofColorado, Idaho, Iowa,, Montana, Nebraska,North
Dakota, Utah, Washington,and Wyoming,WC DocketNo. 02-134,MemorandumOpinion and
Order,17 FCCRcd26303,26320 (2002)(“Qwcst 9-StateOrder”).

~ Attachment A-3, Lines 3 and 4 and correspondingAttachment A-4, Lines 9-10, also
AttachmentA-4, Line 23. Only one, AttachmentA-4, Line 9 wasdisclosedin the Section271
applicationprocess.

~ The August-December2002 late posted agreementsare identified in AttachmentA-5,
Lines9-12, 21 and 25. Other late postedagreementsfiled in 2002 include AttachmentA-5,
Lines 1, 3-5 and 8. Thetwelfth agreementwaspostedonDecember28, 2001, AttachmentA-5,
Line 2, and may be relatedto an agreementpostedin February2002, sec text accompanying
note77 infra.

76 Seetext accompanyingnote48 supra.

~ One wasa Task Order from QCC to QC, AttachmentA-S, Line 1, postedon February 14,
2002 (583 daysafterthe effectivedate),Qwestnetaccessprovidedby QCC to QC. The other
wasAmendments2 and3 to Work Order— Information TechnologiesServices,AttachmentA-S,
Line 2, postedonDecember28, 2001 (535 daysaftertheeffectivedate),QNETaccessprovided
by QC to QCC.QwcstResponse,AppendixC, Attachment1, at 1, Issue4.

78 AttachmentA-S, Line 25; AttachmentA-4, Line 31/AttachmentA-5, Line27.
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Thereweresix postingviolationsrelatedto servicesprovidedby the section272 affiliate

(QCC)to the BOC.79 Therewere an additional fourteenpostingviolations relatedto services

providedby theBOC to the section272 affiliate (QCC or QLDC), including the two violations

noted above where service was provisioned to the section 272 affiliate monthsbefore the

agreementswere in effect.8° The delaysfor the other agreementswere, in most instances,

monthsaftertheagreementswereeffective.8’

~ They were: (i) Amendment 1 to Task Order— PrepaidCalling Cards,AttachmentA-S,
Line 12, effectiveJanuary1, 2002 but not posteduntil September12, 2002; (ii) Task Order—

ConsultingServices,AttachmentA-S, Line 10, effective March 25, 2002 but not posteduntil
September3, 2002; (iii) ServicesAgreement, effective date January10, 2001, sec Qwest’s
responseat Attachment1 p. 1, orJanuary19, 2001, seeAttachmentA-4, Item 23, butnot posted
until March 26, 2001; (iv) Lease of Fiber Optic Lines Task Order, Amendment #5,
AttachmentA-4, Line 8, effectiveSeptember1, 2002 but not posteduntil September27, 2002;
(v) InterLATA Services for Official Company Services Task Order, Amendment #3,
AttachmentA-4, Line24/AttachmentA-S, Line 6, effectiveJuly 1, 2002not posteduntil July 17,
2002; and (vi) Amendment7 to Task Order — Space & Furniture Rental, AttachmentA-4,
Line 28, effectiveOctober1, 2002but notposteduntil October31, 2002.

80 Seetextaccompanyingnote 55 supra.

81 Therewerethreepostingviolationsrelatedto theFinanceServicesWork Order(with delaysof

betweenover two andover eight, months): (i) Amendment9, AttachmentA-5, Line 8, effective
October1, 2001 but not posteduntil January17, 2002; (ii) Amendment10, AttachmentA-5,
Line 3, effective July 1, 2001 but not posteduntil March 14, 2002; and (iii) Amendment18,
AttachmentA-4, Line 19, effectiveAugust 1, 2002 but notposteduntil October3, 2002. There
were two violations relatedto National BusinessAccts — ServiceOrderProcessingAgreement:
(i) AttachmentA-S, Line 5, effective October 1, 2001 but not posted until May 10, 2002;
(ii) Amendment 1 to Work Order National BusinessAccounts Market Support for QCC,
Attachment A-4, Line 6, effective date was September1, 2002 but not posted until
September18, 2002. The remainingviolations included: (i) Global BusinessAccts — Service
Order Processing,AttachmentA-S, Line 4, effective October 1, 2001 but not posted until
April 19, 2002; (ii) Amendment 1 to Work Order — National ConsumerBus. Office Referrals,
AttachmentA-S. Line 11, effective July 1, 2002 but not posted until October 28, 2002;
(iii) Amendment5 to Work Order — WholesaleSalesand Service,AttachmentA-S, Line 21,
effectivedateSeptember01, 2002, but not posteduntil October 14, 2002; (iv) Work Order —

TroubleTicket Statusfor ATM/FrameRelay,AttachmentA-5, Line 9, effectiveJuly 12, 2002
but not posteduntil August15, 2002; (v) Operatorand SupportPersonnelServicesAmendment,
Qwest’sresponseidentifiestheeffectivedateasAugust 1, 2002,AppendixC, Attachment1 at 1,
Issue# 19, while AttachmentA-4, Line 17 identifies the effectivedateasOctober1, 2002, but
both list thewebpostingdateasOctober17, 2002; (vi) Amendment1 to Work Order — Internal
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Qwestarguesthat the25 agreementspostedbeforeit receivedsection271 authorizationin

January2003 “arc not inconsistent with the Commission’srules interpreting Section 272”

because“the Commission’sjudgmentaboutQwest’scompliancewith section272 is a predictive

one” (citing to the Qwcst 9-State Order, ¶ 397) and that therefore “Qwcst’s section 272

complianceis measuredfrom thedateofsection271 authorizationforward.”82 However,Qwcst

misreadsboth the Commission’srules and the Qwcst 9-StateOrder. A plain readingof the

AccountingSafeguardOrder and 47 C.F.R. § 53.207(c),makesit clearthat affiliate agreements

not posted“on the Internetwithin 10 daysofthe transactionthroughthecompany’shomepage”

“arc inconsistentwith the Commission’srules interpretingsection272[(b)(S)]” evenif, ashere,

the late postingsrelatedto agreementsin effect during the section272 audit periodbut posted

before (and here likely spurredby) the BOC’s section271 filing.83 And the Commission’s

“predictivejudgment”in the Qwest9-StateOrder againpresumeda follow-up section272 audit

involving a review by the Auditor of all agreementsin effect during the engagementperiod

regardlessof whenthe late postingoccurred.84All 80 agreementssampledby theAuditor were

in effect during theAudit TestPeriod.85

DataNetworkConnections,AttachmentA-4, Line5, effectiveDecember1, 2002,but not posted
until December23, 2002; and (vii) Amendment15 to Work Order— Space& FurnitureRental,
QC to QCC, AttachmentA-4, Line 7, effectivedatewasNovember1, 2002but not posteduntil
December4, 2002.

82 Qwcst’sResponse,AppendixC at 5.

83 The AccountingSafeguardOrder ¶ 122 (which requires all affiliated agreements,without

qualification,to bepostedon theInternet).

84 Qwest9-StateOrder, ¶~J410-411.

85 QwestAudit Report,AppendixA, ObjectiveV/VI, Procedure4 at 15.
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S. The Section 272 Affiliate Applied A Discount Or Added A Surcharge
In Addition To The BasicRateChargesWhich Were Not Included In
The Affiliate AgreementsPostedOn The QwestInternet Site.

The Auditor also found for 63 of 75 sampledbilled records(75%) that the section272

affiliate applied a discount of varying amountsor addeda surchargeof $0.05 where those

discounts or surchargeswere not posted on the website.86 Qwest has concededthe error,

claiming it postedtherequireddisclosureon April 13, 2004.87

B. The Proffered Justifications For These Delays Are Neither Credible Nor
Sufficient

Qwest’s profferedjustifications reducethemselvesto two, identified as “Note A” and

“Note C.”88 Most frequentlyusedis “Note A,” inadvertence,the error claimedto havebeen

“discoveredandcorrectedby Qwestreviewcontrols.”89 This wasthe explanationprofferedfor

almosthalf(16/33)oftheviolationsin AttachmentA-4 andover80%(26/32)oftheviolations in

AttachmentA-S. As shown below,90 “inadvertence” is nothing more than, at best, wholly

inadequateinternal control procedures,with “Qwest’s review controls” not identifying almost

at20-21.

87 Qwest’sResponseat 6.

88 SecQwestAudit Report,Appendix A, AttachmentsA-4 (NotesA and C) and A-S (Note A).

“Note B: Billed back to Qwcst/US West Merger date, disclosedin Qwest’s Section 271
applicationprocess”wasusedto explainoneviolation in AttachmentA-4 andtwo violations in
AttachmentA-S. Relatedthereto,Qwestarguedthatit did not violate thepostingobligationsif:
(i) it posted“concurrentwith the dateQCC washeld out asa section272 affiliate, Attachment
A-4, Line 23, or (ii) if it disclosedthe violation in the section 271 applicationprocess,”
AttachmentA-S. line 12. As discussedsupra,text accompanyingnotes82 to 85, neitherthedate
of the web posting nor disclosurein the section 271 proceedingshields theseviolations of
section272.

89 AttachmentA-4 and AttachmentA-5, “Note A” which stated: “A function inadvertentlynot

identified within 10 days of provisioning but discoveredand corrected by Qwest review

controls.”

90 SectionII.D infra.
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half theviolationsuntil at leastsix monthsafterthe agreementwaseffective,andin overhalfof

those cases,not evenwithin a year.9’ In any event, the Commissionhasalreadyheld that

“inadvertence”is not adefense.92

The secondmost frequently assertedexplanationwas “Note C: Amendmentto a work

order to reflect affiliate transactionrepricing, which was made effective the first day of the

month” and Qwest doesnot considerrepricing amendmentsa late postingbut rather“a routine

updateto the Agreement.”93 This is usedto explain approximatelyone-quarter(8/33) of the

violations in AttachmentA-4, mostly involving one or two monthviolations. Relatedthereto,

Qwestclaims that it neednot makea web postingto addnewlocations,adda routingfeature,

updateor correcta rate,orotherwise“clarify” terms.94 For someviolationsexplainedby “Note

C”, the explanationis simply not credible becausethe violations do not appearto involve

repricing — see, e.g., the failure to executeandthenpostacollocationarrangementinvolving the

provisioningof serviceandequipment.95In any event,Qwest’spositionbothasto repricingand

~‘ Thirty violationswerecoded“Note A” — 16 violationstook up to a halfa yearto be identified;

another7 within 6 monthsto ayearandtheremaining8 over oneyear.

92 Verizon TelephoneCompanies,Inc., Notice of ApparentLiability for Forfeiture,18 FCCRcd

18796,18802 (2003)(“Verizon First Section272 Audit NAL”) (“Although the identifiederrors
may representa small fractionof Verizon’s total postings,they representa largepercentageof
the transactionssampled. And evenif the errorswere“clerical,” theyneverthelessconstitutea
failure to comply with our rules. Therefore,we find that Verizonviolatedsection272(b)(5)of
theAct and section53.203(c)oftheCommission’srules”).

~ AttachmentA-4 at 6. Not all wereeffectiveon thefirst dayofthemonth,seeid. Item 30.

941d.,Lines8, 15, 20, 32; AttachmentA-4,Lines21, 23.

~ AttachmentA-3, Line 8, AttachmentA-4 Line 25. Seealso, Qwest’s Response,Appendix C,
Attachment 1 at 3, IssueNo. 13 (Post-27l). The samewould be true for “QC provided order
management and billing inquiry functions to QCC,” Qwest’s Response,Appendix C,
Attachment1 at 1, Issue No. 14 (Prc-271) and Attachment A-4, Line 7, or “[p]roject
management functions added to posted agreement,” Qwest’s Response,Appendix C,
Attachment1 at 2, IssueNo. 22 (Pre-271)andAttachmentA-4, Line 7.
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asto the otherchangesto terms andconditionsis incorrect. The web postingsmustfully and

correctly describethe rates,terms and conditions of the transactions.AccountingSafeguards

Order, 11 FCCRcd. at 17593-94.

There were additional explanationsfor four violations. For three violations, Qwest

contestedthe correctnessof thedateidentified asthe datethe agreementwaseffective or was

posted,but provided no basisfor their belief that the datesenteredin the ordinarycourseof

businesswere incorrect.96 As to the fourth violation, Qwestarguedthatposting late, but before

serviceswere actuallyprovisioned,is not a violation.97 But that is not what the rules require—

the posting must be made on the Internet within 10 days of the transaction. Accounting

SafeguardsOrder, 11 FCCRed.at 17593-94.

C. Other PotentialViolations of the Affiliate Transaction Rules

1. Switch Transferred By The BOC To The Section272 Affiliate.

In apparentviolation of the“arms length” requirement,theAuditor reportedthattheQwest

BOC purchaseda switch from a third party andthen transferredit to QCC at the QwestBOC

purchaseprice,without making this availableto unaffiliated entities.98 Qwest’sexplanation—

that it wasthethirdpartyvendorthat insistedon thetransferto QCCratherthanto another1XC99

— seemsimplausiblesincethethird partyvendor,particularlyin thecurrenttelecommunications

96 AttachmentA-4, Lines5, 7, 12.

~ AttachmentA-4, Line 28.

98 QwestAudit Report,AppendixA, ObjectiveV/VI, Procedure8 at 21.

~ Qwestrepresentedthat “QC had a minimum volumepurchaseobligationwith the third party
vendor. QC’s capital plans did not require the amount of equipmentneededto meet the
commitmentby theestablishedduedate. However,QCCneededthetypeof equipmentcovered
by the contract. The QwestBOC representedthat third partyvendor agreedto reducethe QC
purchasecommitmentif QCpurchasedtheequipmentandthensold it to QCC,” which it did. Id.
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equipmentmarket,oughtto be indifferent asto whom the BOC resoldthe switch so long asit

waspaid. Indeed,the third party vendorgenerallydoesnot havethe right to dictateto whom

equipmentpurchasedfrom it couldthereafterberesold.

2. Improper Valuation Of Services Provided By The Section 272
Affiliate To The BOC.

(i) Potentiallyimpropercalculationof “Prevailing CompanyPrice.” To ensurethat

theBOC complieswith theobligationin section272(b)(5)that all affiliate transactionsoccurat

arm’s length, the BOC must abideby the Commission’saffiliate transactionrules. 47 C.F.R.

§ 32.27; AccountingSafeguardsOrder, 11 FCC Red at 17620, ¶ 176. Those rules require

BOCs to reporttransactionsbetweenregulatedand non-regulatedaffiliates, and to value the

cost of affiliate transactionsgenerally in accordancewith one of two valuationtechniques—

either Fully Distributed Cost (“FDC”) or Fair Market Value (“FMV”). PrevailingCompany

Price (“PCP”) may be chargedwheresalesof a particular serviceto third partiesencompass

morethan25%ofthetotal quantityofthat servicesold by theselling entity.

Qwcst, in determiningthe PCPits section272 affiliate chargedthe BOC in situations

wherethesection272 affiliate providedthesameserviceout-of-regionto third partiesthatwas

providedin-regionto theBOC, usedthe out-of-regionpriceasthe PCPif it satisfiedthe 25%

threshold.’°°To the extentthat the out-of-regionPCPwashigherthanthe in-regionPCP,the

differencebetweenthe two constitutedan unlawful subsidyfrom the BOC to the section272

affiliate.

(ii) Failure to adequatelyexplain why certain chargesdid not agreewith the PCP

price postedin the affiliate agreement: The Auditor separatelyfound that for 13% of the

100 QwcstAudit Report,AppendixA, ObjectiveV/VI, Procedure7 at 20.
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sampledbill records(13/100)the basic ratechargedby the section272 affiliate did not agree

with thePCPpricepostedin theaffiliate agreementandfor approximatelyhalf, thesection272

affiliate agreementhad a betterrate.’°’ The explanationgiven is that this is due to rounding

with afurtherdescription“of how roundingcouldoccur”butnowhereis it determinedwhether,

andif so, to whatextent,anyoneor moreoftheroundingissuesexplainedthe differential.’°2

0. Qwest’s Programs For Training Employees To Comply With The Affiliate
Transaction RulesAre Clearly Ineffective

As a threshold matter, here, as with the performancemetrics (where the Auditor

uncritically adoptedthe parity calculationsmadeby Qwest)the objectivity and independenceof

the Auditor, is highly suspect. The Auditor, in this “AgreedUponProcedures”(“AUP”) audit,

opinedthat Qwest’s internal controlswere adequatefor complyingwith the affiliate transaction

rules despiteclearevidenceto thecontrary. Thus,theAuditor reportedthat theCodeofConduct

“provides framework and resourcesto help employeesmake the right legal and ethical

choices.”103 It obviously did not, sincethe employeesoftenmadethe wrong legal and ethical

choices,both asto web-postingsand call centerreferrals. The Auditor further reportedthat it

interviewed 14 employees’04(although the General Standard Proceduresrequired that all

“employeesresponsiblefor the developmentand recordingof affiliate transactionscostsin the

~o’AttachmentA-6, lines3, 8, 10-13.

102 QwestAudit Report,AppendixA, ObjectiveV/VI, Procedure7 at 20. TheAuditor alsonoted

that paymentfor five of 100 sampledbill recordswere madefive monthsor more after the
invoice date. Id. at 21. The Auditor did not further determinewhetherthis constituted a
preferencein favor of thesection272 affiliate.

103 QwestAudit Report,AppendixA, ObjectiveV/VI, Procedure3 at 13 (emphasisadded).

104 Five from theRegulatoryFinanceandRegulatoryAccountinggroupsandnine employeesof

QSC. Id. at 15.
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booksor recordof thecarrier” be interviewed)’05and that “theseemployeeswereawareof and

demonstratedknowledgeofthe Section272 requirementsandaffiliate transactionrules.”°6Yet

the datain the Audit Report incontrovertiblydemonstrates,and Qwestitself concedes,that its

trainingmaterialswere inadequate,and that its employeesneitherwere aware,nor understood,

thesection272 requirementsandaffiliate transactionrules. Indeed,becausetheevidenceofpoor

training was so overwhelming, Qwest has proposedsubstantial,although still inadequate

revisions in light of the significant and persistentevidenceof web posting and call center

section272violations.’07

Thus, theAuditor reportedthat Qwestholds “RegulatoryAccount/BusinessUnit Affiliate

Managers(“BUAM”) monthly meetings [that] focus on new issuesrelating to Section 272

compliancerequirementsand the Accounting SafeguardsOrder.”108 Yet in responseto the

evidenceof persistentandmaterialweb postingviolations,Qwcst statedthat it hadto conduct

“additional training” oftheBUAMs “emphasizingthe 10 daypostingrequirement.”°9

Similarly, the “All EmployeeSection272 ComplianceTraining ... providedon Qwest’s

corporate-wide internal wcbsite”°was concededly inadequateto avoid the web posting

violations. Thus,theVice PresidentofCorporateCompliance,aftertheaudit,hadto sendoutan

“all employee”memo“addressingsection272 compliancewith particularattentionandfocuson

105 GeneralStandardProceduresat 36.

106 QwestAudit Report,AppendixA, ObjectiveV/VI, Procedure3 at 15.

107 SeeQwest’sResponseto theAuditor’s Report,AppendixC at4-5 and6-11.

108 QwestAudit Report,AppendixA, ObjectiveV/VI, Procedure3 at 15.

109 Qwest’sResponseto theAuditor’s Report,AppendixC at 4.

110 Qwcst Audit Report,AppendixA, ObjectiveV/VI, Procedure3 at 13.
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the 10 day postingrequirement,”and “[a] supplementaltrainingpackageis beingpostedon the

Qwestintranetwhich referencesthe section272 postingrequirementsandlinks to theprocess

flows for requestingsection 272 training.” The other training programs, including the

“CustomizedSection272 Training for QwestBOC and QSC Network DepartmentLeaders

provided periodically,” the “Wholesale Employee Training”2 and the FCC/Regulatory

Compliance Managers Training Sessionsheld on an “as needed” basis, were similarly

concededlyinadequateas Qwest now assertsthat “[a]dditional training sessionswith key

personnelthat addressthesection272 postingrequirementsarealsooccurringbeginningin June

2004.” Thevagueassurancesof“updated,”“supplemental”or “[a]dditional” training, in light of

Qwest’s pastfailures,givelittle assurancethat anyofthis will be effective.

Qwest’s“Methodsfor Affiliate Transactions”manualprovidedonline on Qwest’sinternal

website“which includes Section272 specific instructionsfor employeesinvolved in affiliate

transactions,”113wassimilarly concededlyinadequateasQwestindicatesthat “[t]he methodsand

proceduresto handleaffiliate agreementsarebeing refinedand strengthenedwith the designof

increasing compliance with regulatory requirements including the section 272 posting

requirements... scheduledto beplacedon Qwcst’sintranetby theendofJune2004.”~

Finally, theAuditor refersto othermaterialon theQwestIntranet,including theCorporate

ComplianceCode of ConductEmployeesBooklet and the Legal Website/InternalSection272

~ Qwest’sResponseto theAuditor’s Report,AppendixC at4.

112 QwestAudit Report,AppendixA, ObjectiveV/VI, Procedure3 at 14-15.

“3Id. at 15.

“i’ Qwest’sResponseto theAuditor’s Report,AppendixC at 4.
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websitewhich includesalink to theInternal272 Compliancepage.”5 Yet, Qwestconcededthat

theseresourceswere similarly inadequate,stating that “[t]he Qwest Section 272 Compliance

resourcedocumentwill bepostedon theQwestintranetby theendof June2004. Thisdocument

is a comprehensivediscussionof section272 requirementsandwill link to theprocessflows for

requestingsection272 servicesto helpensuretimely postingof 16 Presumably,the

prior materialwasalso “comprehensive,”yet wasclearly inadequate.Certainly,moreassurances

shouldbeprovidedby Qwest.

Theseonline resourceshavebeenineffective to date(theyhaveeithernot beenaccessed,

not understood,or not implemented). It is unclearhow additional internal postings will be

effectiveunlessemployeesare requiredto accessthem andsupervisoryemployeesarerequired

to ensurethatthematerialpostedis bothunderstoodand implemented.

III. NO DETERMINATION CAN BE MADE AS TO QWEST’S COMPLIANCE
WITH THE STRUCTURAL SAFEGUARDS

A. Qwest’sLarger Accounting ProblemsPrecludeAny Finding That QwestHas
Complied With SomeOf The Structural ReciuirementsOf Section272.

As a resultofQwest’songoingaccountingproblems,1’7no conclusionscanbedrawnasto

whether therehasbeencompliancewith the section272(b)(1) requirementthat the BOC and

section272 affiliate not jointly own switching and transmissionequipmentor the land and

“~ QwestAudit Report,AppendixA, ObjectiveV/VT, Procedure3 at 13-14.

116 Qwest’sResponseto theAuditor’s Report,AppendixC at 4.

117 TheQwestCommunicationsInternationalInc. (“QCII”) financial statementrcstatemcntsfor

2001 and 2002 were not releaseduntil October31, 2003, and the financial statementsfor the
engagementperiod (2003)were “in processasof the dateof this draft report” and it doesnot
appearthat they had beencompletedwhen the Audit Report was filed herein. Objective II,
Procedure4 at 7; seealso,ObjectiveI, ProcedureS at 4 andQwest’sResponse,AppendixC at 1.
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buildings housingsuchfacilities,”8 or the section272(b)(2)requirementthat the affiliate must

maintain its books, records,and accountsin accordancewith GenerallyAcceptedAccounting

Principles(GAAP).”9 Specifically:

(1) Section 272(b)(1)bars the BOC and section272 affiliate from jointly owning

switching and transmissionequipmentor the land and buildings housing such facilities. Sec

Non-AccountingSafeguardsOrder 11 FCC Rcd at 7615 (~J163). The Trial Balancefor QCC

included various items not included in the Fixed Asset Listing, including restatementand

impairmentcreditsin excessof $6.5 billion. Moreover,for 6% of the sampledtransmissionand

switchingassetson theQCCAssetListing therewasno documentationto indicatethat QCC(or

QLDC) ownedthoseassets.Thus, no conclusioncanbedrawnfrom the Auditor’s Reportasto

whetheror not the BOC and section272 affiliate jointly ownedswitching and transmission

equipmentorthe landandbuildingshousingsuchfacilities.

(2) Section 272(b)(2) requires that the affiliate maintain its books, records,and

accountsin accordancewith GAAP. AccountingSafeguardsOrder, 11 FCC Rcd at 17617-

17618 (~J~J168-170). TheAuditor reportedthat the 2003 financial statementswere“in process”

and so had to rely on management’srepresentationsthat “they were not awareof any non-

compliancewith GAAP.”2° But this negativeassertionis not sufficient to find compliance.

Indeed,theAuditor separatelyfoundthat an IRU where“QCC wasthe lesseeorpurchaser”(for

118 ~ U.S.C. § 272(b)(1)(requiresthe interLATA affiliate to “operateindependentlyfrom the

Bell OperatingCompany”).

“~ 47 U.S.C. § 272(b)(2) (requiresan interLATA affiliate to “maintain books, records, and
accountsin themannerprescribedby theCommissionthat areseparatefrom thebooks,records,
andaccountsmaintainedby theBell OperatingCompanyofwhich it is anaffiliate”).

120 QwestAudit Report,AppendixA, ObjectiveII, Procedure4 at 7.
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accountingpurposesa critical distinction)’2’ was not maintainedin accordancewith GAAP.

This relatedto a subagreementinvolving “an additionalproductaddedto the leasethat qualified

for capitalizationsincethe lengthof the additionalproductequaledtheeconomiclife oftheasset

leased”where“during theAudit TestPeriod,QCC did not recordamortizationentriesto reduce

thedeferredassetestablishedwhenthis leasewascapitalized,asrequiredby GAAP.”22 Qwest

claims “inadvertence.”23 Therewas also a problem with a secondsubagreementto this IRU

involving amonthly recurringchargewheretherewasa differenceof almost$234,000between

the amount invoiced to, and paid by QCC, and the higher amount QCC recordedas an

expense.’24As to this non-compliancewith GAAP, Qwestarguesnon-materiality.125In light of

Qwest’s prior accountingproblemswith respectto IRUs,’26 its claim of inadvertencerings

121 FASB ConceptStatementS ¶~J83-84; seealso, SEC’sStaffAccountingBulletin (SAB) 101,

http://www.sec.gov/intcrps/account.shtml(asaleaserevenuesarerecognizedover the life ofthe
contract;asapurchaserevenueswould be recognized“up front”).

122 QwestAudit Report,AppendixA, ObjectiveII, Procedure2 at 7.

‘23Id.

124 Id. (“[t]he total amount invoiced to QCC andpaid by QCC was $614,675comparedto the

amountQCCrecordedasexpenseof$848,600”). Therewasalsoa differenceof$3,190between
the monthly recurringchargesinvoicedto QCCin September2003 andthe monthly recurring
chargeslisted in the leaseagreement.”Id.

125 QwcstResponse,AppendixC at 2.

126 In the Matter ofthe Merger of QwestCommunicationsInternational, Inc., EB-02-1H-0674

(rd. May 7, 2003); see also, “Qwest CommunicationsProvides Current Statusof Ongoing
Analysis of its Accounting Policies and Practices,” July 28, 2002,
www.gwest.com/about/medialprcssroom,Qwestdisclosedthat it had “in somecasesappliedits
accountingpolicies incorrectly with respectto IRUs it tried to characterizeas asset sale
transactionsin 1999, 2000 and 2001.” Id at 1. Qwestadmittedthat, in someinstances,the
“optical capacityassetsales”should havebeen“insteadtreatedasoperatingleasesor services
contracts.” Id at 2.
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hollow. Materiality turns on what other violations are identified once the corrected2003

financialstatementsarereviewedby theAuditor.

B. The Auditor Performed An Inadequate Evaluation Of Compliance With
Other Structural Safeguards

1. The “OI&M” Requirement

The operations,installation and management(“OI&M”) requirement’27analysis was

inadequate.The Auditor reportedonly that the “Qwest BOC” and the “Section 272 affiliates”

representedthat each“did not perform the above-describedOI&M serviceson facilities either

owned” by theother, “or leasedfrom athird party” by the other.’28 A moredetaileddescription

ofOI&M provisioningshouldhavebeenprovided.129

127 Section272(b)(l) requiresthe interLATA affiliate to “operate independentlyfrom the Bell

OperatingCompany.” 47 U.S.C. § 272(b)(l). At the time of the audit, this requirement
encompassedthe obligationsthat neither the BOC nor the affiliate providesOI&M servicesto
theother. SeeNon-Accounting Safeguards Order ¶ 163. While theCommissioneliminatedthis
requirementin ReportandOrder,In theMatter ofSection272(b) (1) ‘s “Operate Independently”
Requirementfor Section 272 Affiliates, WC Docket No. 03-228, 19 FCC Rcd. 5102
(rd. March 17, 2004),it wasin effect duringtheengagementperiod.

128 QwestAudit Report,AppendixA, ObjectiveI, Procedure3 at4.

129 Cf, Reportof PricewaterhouseCoopersLLP, (Dec. 23, 2003) (“BellSouth Audit Report”),

Objective1, Procedures3 and4 atAppendixA, pp. 1-2; ReportsofIndependentAccountantson
Applying Agreed-UponProcedures,preparedby Ernst & Young, LLP (Dec. 17, 2001)(“SBC’s
First Audit Report”), AttachmentA-2; and Reportsof IndependentAccountantson Applying
Agreed-UponProcedures,preparedby PricewaterhouseCoopersLLP filed on Feb. 6, 2002
(“Verizon’s First Audit Report”),ObjectiveI, Procedure4, at Appendix A, p. 4. While Qwest
usedresalearrangementsfor providing interLATA long distanceservicethroughOctober2003
andaccordingly“incurs veryfew OI&M costs”up to thatpoint,PetitionofQwestServicesCorp.
for ForbearanceFrom the Prohibition of Sharing Operating, Installation and Maintenance
FunctionsUnder Sections53.203(a)(2)-(3)of the Commission’sRules, CC DocketNo. 96-149
(Oct. 3, 2003) at 7, nonethelesssome 0I&M costs were incurred; moreoverOI&M costs
presumablyincreasedonce QCII filed its restatedfinancial statementsand QCC provided in-
regioninterLATA servicesbeginninginNovember2003,ObjectiveII, Procedure6, QwestAudit
Reportat 8.
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2. The “No Recourse” Requirement

WhentheAuditor, in determiningcompliancewith section272(b)(4)’s requirementthat an

interLATA affiliate “may not obtaincredit underanyarrangementthat would permit a creditor,

upon default, to have recourseto the assetsof the Bell operating company,”3°sought

confirmationsfrom lessorsof no recourseto the assetsof the BOC asrequiredby the General

StandardProcedures,only a quarterof the lessors(23/80) positively confirmedno recourse;

“sevenreplieswerereceivedin which the lessorrefusedto providea confirmationor requested

additional information.”3’ This is clearlyan inadequateresponsefrom which to concludethat

therehasbeensufficient compliance.

IV. THE PENALTIES IMPOSED MUST BE SUFFICIENT TO BOTH PUNISH PAST
VIOLATIONS AND DETER FUTURE VIOLATIONS

Given Qwest’s violations, the Commissionshould imposemeaningfulpenaltiesboth to

punishpastviolationsandto deterfutureviolations. TheCommission’sexperiencewith Verizon’s

section272 complianceis instructive. There,the Commissionimposedanominal penaltyof less

than $283,000for Verizon’s web posting and otherviolations identified in its first section272

biennial audit.’32 With Verizon apparentlyundeterred,thoseweb violations continued,and the

Commissionagainimposeda nominalpenalty($300,000)for webpostingviolations identifiedin

the second section 272 audit as well as other violations similar to those disclosedhere —

e.g.,preferentialtreatmentof the 272 affiliate andcustomersteering.’33 The Commissionclearly

130 47 U.S.C. § 272(b)(4);47 C.F.R. § 53.203(d).

131 QwestAudit Report,ObjectiveIV, Procedure3 at 10.

132 VerizonFirst Section272 Audit NAL.

133 Verizon TelephoneCompanies,Inc., ConsentDecree,File No. EB-03-IH —0245 and 0550
(July 27, 2004).

35



must do more here if it has any interest in deterring material violations of the section 272

requirements.

CONCLUSION

For the reasonsstated,the Commissionshould penalizeQwestfor its patentviolations of

section272, andrequirere-auditof thoseitemswhereinsufficient inquirywasmadeby theAuditor.

Respectfullysubmitted,

/s/ Aryeh S. Friedman
LeonardJ. Cali
LawrenceJ.Lafaro
Aryeh S. Friedman
AT&T Corp.
OneAT&T Way
Bedminster,New Jersey09721
(908)532-1831

August30,2004
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Attachment 1



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
) EB DocketNo. 03-198

Section272(d)Biennial Audit of Qwest )
Communications International, Inc. )

)

DECLARATION OF ROBERT M. BELL

ON BEHALF OF AT&T CORP.

1. My nameis RobertM. Bell. My businessaddressis AT&T Labs-

Research,180 ParkAvenue,FlorhamPark,NewJersey07932.

2. I receivedaPh.D. in Statisticsfrom StanfordUniversity in 1980. From

1980to 1998,I wasastatistician(from 1991-1998SeniorStatistician)atRAND, anon-profit

institutionthat conductspublic policy analysis. While atRAND, I supervisedthestatistical

designand/oranalysisofmanyprojects,includingseverallargemulti-site evaluations. I also

headedtheRAND StatisticsGroupfrom 1993 to 1995andtaughtstatisticsin theRAND

GraduateSchoolfrom 1992 to 1998. In 1998,I joinedthe StatisticsResearchDepartmentat

AT&T Labs-Research,whereI amaSeniorTechnicalSpecialist.My mainresearchareais

surveyresearchmethods.I haveauthoredor co-authoredfifty articleson dataanalysismethods

andapplicationsthathaveappearedin avarietyofrefereed,professionaljournals. I amafellow

oftheAmericanStatisticalAssociation. I amcurrentlyamemberoftheboardoftrusteesofthe

NationalInstituteof StatisticalSciences,a memberof theCommitteeon NationalStatistics

organizedby theNationalAcademies,andchairof theNationalAcademics’PanelonCoverage



EvaluationandCorrelationBiasin the2010Census.I haveattacheda copyofmy curriculum

vitae asExhibit RMB-1.

3. I submittedDeclarationsin the first VerizonSection272 Audit

proceeding,CC DocketNo. 96-150,onApril 8, 2002;the first SBCAudit proceeding,CC

DocketNo. 96-150,onJanuary29, 2002;thesecondVerizonSection272 Audit proceeding,EB

DocketNo. 03-200,onFebruary10,2004; theBellSouthSection272Audit proceeding,EB

DocketNo. 03-197,onMarch9, 2004, andthe secondSBCSection272 Audit, EB DocketNo.

03-199on March 26, 2004.

4. Thepurposeofthis declarationis to addressthedataonperformance

measurementsin AttachmentsA- 10 andA-li to theReportof Ernst& Young LLP (the

“Auditor”), filed on June10, 2004 in connectionwith thebiennial section272 auditof theQwest

companies(“Auditor’s Report”).

I. PROBLEMS WITH THE PARITY CALCULATON.

5. Thetablesin AttachmentA-b oftheAuditor’s Reportincludecolumns

showing“parity scores”intendedto summarizestatisticalcomparisonsofperformanceresultsfor

non-affiliateswith thoseofeither“BOC & OtherAffiliates” or the“Section272 Affiliate.” As

statedin theAuditor’s Reportat 37, “[a] negativeparityscoremeanstheresultis notstatistically

significantwhile aparityscoregreaterthanor equalto zeroindicatesthedifference... is

statisticallysignificant.” Basedon theformulain footnote28, theparity scoreis greaterthanor

equalto zero(indicatingstatisticalsignificance)if andonly if thez scoreis greaterthanor equal

to thecritical z value. Thefootnotedoesnotdirectly statewhatvalue is usedfor thecritical z

value,butcontinues,“The critical z valueis 1.645for a 95%confidencelevel,” seemingto
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imply thattheparity scorescorrespondto a 95%confidencelevel or, equivalently,to a”O.OS for

statisticaltests.

6. It appearsthattheparityscoreswereall providedby Qwest,with no

validationby theAuditor, “Qwestrepresentedthatall applicableparityscoreswereprovidedand

are includedon AttachmentA-b0,” Auditor’s Reportat 37. However,Qwest’sown

documentationfor its parity scores1is contradictoryaboutthe valueusedfor thecritical z value.

While page4 ofthat documentsuggeststhatthecritical z valuez* variesby state,footnote4 on

page5 definitively states,“Qwestusesaz* thatsetsct.05 for onetest,or z* = 1.645. This

correspondsto a 95%level of confidence.”

7. However,thetabledparityscoresfor proportionsmissmanyinstancesof

statisticallysignificantdisparities. Therearetwo reasons:caseswhereparityscoresarenot

computedat all andcaseswherethey arecomputedincorrectly,assuminga 95%confidence

level.

8. For% PlC changerequestsprocessedwithin 24 hours(metricPC-lA), the

tablesin AttachmentA- 10 inexplicablyexcludeparityscoresfor rowswherethecorresponding

affiliate percentageis b00.00%.2For example,considertheresultsfor January2003 in

Wyoming (AttachmentA-bOm, page 1 of3). For theSection272 affiliate, therewerezero

failuresout of 3,159transactions.In contrastsix failuresoccurredfor non-affiliateseventhough

therewerefewernon-affiliatetransactions(n=2,572). This finding is very unlikely to have

‘“RegulatoryReporting,272 ServicePerformanceMeasurements,272 StatisticalMethodology,”
8 January2004,attachmentto cxparteletter from CronanO’Connell, Qwest,to MarleneDortch,
FCC, CC DocketNos.96-149,01-321,WC DocketNo. 02-b12 andEB DocketNo. 03-197
(May 20, 2004)(“Qwest’sMay20 exparte”).
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occurredby chancein thepresenceof parityservice,asevidenceby a P-valueof 0.0081 for

Fisher’sexacttest(computedin ProcFreqof SAS,Release8.2). Similarly, for Februaryand

May, Fisher’sexacttestproducesP-valuesof 0.0111and0.0079,respectively,both far below

0.05. However,no parity scoresareevenreportedfor anyofthosemonths,hiding thestatistical

evidencein favor ofdiscrimination.

9. Evenwhereparityscoresaretabled,theymisrepresentthe statistical

significanceof thedifferences.For example,considermetricPC-lA for June2003 in North

Dakota(AttachmentA-bOh, page2 of 3). Therewere 12 missesout of 1,170transactionsfor

non-affiliatescomparedwith only 7 missesoutof2,160transactionsfor theSection272 affiliate.

TheP-valuefrom Fisher’sexacttestfor thiscomparisonis 0.0116,sothatthe differenceis easily

significantat the0.05 level (or, equivalently,atthe95%confidencelevel). Yet, thetabledparity

scoreis -0.08,which would imply a lackofstatisticalsignificance.

II. THE PERFORMANCE MEASUREMENT DATA SHOWS THAT
BELLSOUTH HAS DISCRIMINATED IN FAVOR OF ITS SECTION 272
AFFILIATE.

10. % PlC ChangeRequestsProcessedWithin 24 Hours. For % PlC

changerequestsprocessedwithin 24 hours(metricPC-lA), therewerenine ormoremonthsof

datareportedfor bothnon-affiliatesandSection272 affiliates in moststates,allowing sufficient

informationto look for patternsof discriminatoryserviceperformance.In bothWyoming and

NorthDakota,therewasa strong,statisticallysignificantpatternofpoorerperformancefor non-

affiliatesthanfor Section272 affiliates. Non-affiliatesfacedhigherproportionsof missesin

2 In contrast,parityscoresareincludedfor othermetricswhenone, butnot both,percentage

equals100.00%. If anything,it would be easierto justify excludingparityscoresfor theseother
metrics,which all involve lowervolumesthanPC-1 A.

4



almosteverymonth,andaggregateresultsshowedthattheoverall differenceswerestatistically

significant.

11. In Wyoming, lowerpercentagesof PlC changerequestswereprocessed

within 24 hoursfor non-affiliatesin 11 of 12 months.Although the parityscoresonly indicated

statisticalsignificancefor threemonths(April, June,andJuly), thedifferenceswerealso

statisticallysignificantat the0.05 level for January,February,andMay(noparityscore

reported)andfor August(incorrectparityscore)—foratotalof sevenmonthswith statistically

significantevidenceofdiscrimination. Acrossall 12 months,theproportionofmisses(requests

notprocessedwithin 24 hours)wasfourtimeshigherfor non-affiliates(FisherexactP-value

<0.0001).

12. In NorthDakota,lowerpercentagesofnon-affiliaterequestswere

processedwithin 24 hoursin 10 of 12 months. Basedon Fisher’sexacttest,thedifferenceswere

statisticallysignificantat the0.05 level in April (P=0.O361)andJune(P=0.0116). Aggregated

acrossall 12 months,0.54%ofnonaffiliate requestsweremissedcomparedwith 0.34%for

Section272 affiliates (P=0.0033).

13. Thepatternofmorenon-affiliaterequeststaking longerthan24 hoursheld

up in theother lb statesaswell. Acrossthose11 states,non-affiliatesfaredworsein 65 months,

comparedwith 44 monthswheretheyfaredbetter. Twentyoneofthedifferencesfavoringthe

Section272 affiliate werestatisticallysignificantatthe0.05 level, basedon Fisher’sexacttest,

with mostof thosesignificantatthe0.001 level (seeTable 1).
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Table 1

StatisticallySignificantDisparitiesFavoringthe Section272 Affiliate
for MeasurePC-lA (ExcludingWyoming andNorthDakota)

State Month P-value
Colorado Jan <.0001
Colorado Feb .0324
Idaho Jan <.0001
Idaho Mar .0004
Idaho Jul .0328
Iowa Jan .0009
Minnesota Jul <.0001
Minnesota Dcc .0425
Nebraska Jan <.0001
Nebraska Feb <.0001
NewMexico Dcc <.0001
Oregon Jun .0275
Oregon Aug .0139
Oregon Dec <.0001
Utah Jan <.0001
Utah Feb .0192
Utah Jun .0266
Washington Mar .0048
Washington May .0015
Washington Jul .0005
Washington Aug .0010

14. Limitations ofData for Other Metrics. It is muchharderto evaluate

differencesfor eachof theothersix performancemeasuresbecauseonly two monthsofdataare

availablefor anystate/productcombinationandvolumesaregenerallymuchsmallerthanfor

PlC changerequests.In particular,therearenotenoughmonthsfor thetypesofstatespecific

analysesreportedabovefor PlCchanges,whichshowedpatternsof discriminatoryperformance

in bothWyoming andNorthDakota.

15. In addition,it is impossibleto validatetheparity scoresreportedfor the

two intervalmeasures(AverageInstallationInterval andMeanTime to Restore).Standarderrors

andconfidenceintervalsarenot reportedfor eitherindividual meansor for thetabulated
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differences. Nor arcstandarddeviationsreported,which would allow computationofstandard

errors. In light oftheproblemsdescribedabovewith theparityscoresfor PlC Change,theparity

scoresforthetwo intervalmeasurescannotbe trustedwithout validation. Consequently,there

maybe additionalinstancesof statisticallysignificantdisparitiesnot identifiedassuchin the

tables.

16. AverageInstallation Interval. Despitethe limited informationcollected

andreportedfor AverageInstallationInterval(OP-4),thepatternofresultsacrosstheregion

providessubstantialevidenceoflongerintervals for non-affiliatedcarriersthanfor theSection

272 affiliate for eachofDSO, DS1, andDS3,

17. Out of26 comparisonsreportedacrosstheregionfor DS1 (Novemberand

Decemberfor eachstate),thenon-affiliate averagewashigher23 times(lower only 3 times).

About onehalfofthosedisparitiesfavoredtheSection272 affiliate by five or moredays. A

Wilcoxon signedrank testfor whetherthe differencesarecenteredatzerowasrejected,with one

tailedP-value<0.0001(ProcUnivariate,SAS Release8.2).

18. Of 15 comparisonsfor DSO (usingall thecomparisonsthatwereshown),

12 favorednon-affiliates(WilcoxonP-value= 0.0214). Of 13 comparisonsfor DS3,10 favored

non-affiliates(Wilcoxon P-value= 0.0301).

19. Mean Time to Restore. Comparedwith BOC & otheraffiliates,mean

timeto restore(MR-6) wastypically higherfor non-affiliates.3In five ofsevenstateswith data

for “BOC & OtherAffiliates,” non-affiliaterestorationtimeswerelongerfor bothmonths.

Basedon theparityscores,thesedisparitieswerestatisticallysignificantfor bothmonthsin Iowa

~Maintenanceandrepairvolumefor theSection272 affiliate wastypically verysmall orzerofor
DSO, makingcomparisonswith BOC& otheraffiliatesmoreappropriate.

7



andNebraskaand for Novemberin NorthDakota. In 7 of 14 comparisons,themeantime for

non-affiliateswas at leastdoublethat for BOC & otheraffiliates.

RobertM. Bell

Dated: this 3~’~4day of ~ 2004
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ofDrug Issues,Vol. 28, 1998,3S7-380(Ellickson,Bui, Bell, andMcGuigan).

“Impact of aHigh SchoolCondomAvailability Programon SexualAttitudesand
Behaviors,”FamilyPlanningPerspectives,Vol. 30, 1998,67-72& 88 (Schuster,
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andHarrison).

“PreventingAdolescentDrug Use:LongTermResultsof a JuniorHigh Program,”
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andDelinquency,Vol. 29, 1992,79-101 (Ellickson andBell).

“PreventingDrug UseamongYoungAdolescents,”The EducationDigest,Vol. 56,
1990,63-67(Ellickson andBell).

“AssessingCostEffectsofNursing-Home-basedGeriatricNursePractitioners,”
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Clinical Trial,” JournalofDentalResearch,Vol. 63 (SpecialIssue),1984, 731-734
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Opportunitiesto LearnMathematicsandScience,R-3928-NSF,RAND,July 1990
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Corporation,SantaMonica,California, January1990(ZelimanandBell).

Resultsfrom theEvaluationoftheMassachusettsNursingHomeConnection
Program,JR-01, TheRAND Corporation,SantaMonica,California,October1989
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